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Memorandum 77-15
Subject: Study 39.160 - Attachment (Use of Keeper on Execution)

At the February weeting, the Commission directed the staff to draft
a bil} with an urgency clause for introduction in this session of the
Legislature to restore the former law concerning the use of a keeper to
levy on a going business. A staff draft of a recommendation to ac-
complish this purpose i8 attached to this memorandum. The draft recom=
mendation would restore the essential features of the law in existence
before January 1, 1977. Hence, the use of the keeper would be mandatory
(except for a levy on money or certain vehicles or if the debtor does
not consent), whereas in the draft of the enforcement of judgments law
1t was proposed to make the keeper optional (see Section 703.330 in
draft attached to Memorandum 77-3}. The need for prompt action on this
matter 1s emphasized by the letter from Captain Martin LeFevre of the
Santa Clara County Sheriff's Department, attached as Exhibit 1. Note
also the Legislative Counsel's opinlon attached to Captain LeFevre's
letter. The Commission also requested the staff to further research the
effect of the reference to "a vehicle required to be registered under
the Vehicle Code." Additional research confirms that the staff's
conclusion that both money and certain vehicles were excepted from the
keeper requirement. The background information on this matter is pre-

sented in Exhibit 2.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



" Memorandum 7715
EXHIBIT 1

Californta State Sherifts’ Assoristion
o o CIVIL PROCEDURES COMMITTEE '

" Otrgenization Founded by the Shetiffs in 1994

;uﬁru&ry 2, 1977

John‘u. ﬁ-Hbulli, Executive Secretary
California Law Revisfon Commission

" . Stanford Law School »
- 3tanford, California 9430

" RE: - URGENCY REQUEST - CCP $688 REVISION
Dear Mr, DeMoully:

-..Our Committes respectfully requests.the Conmission's early,
. urgent consideration ofugropolin; an urgency amendment to
CCP §688 during early 1977, : -

.-As.you are no doubt aware, our Committea's primary goal is to

;.qgtnblilh a uniformity of procedures amongst the several
sheriffs' civil offices throughout the state. In: attempting to
accomplish this geal in regard to the recently enacted CCP %688
and relesvant attashment ssctions, particularly CCP $§488.320, it
quickli beacane nzpar-nt that even amongst our own members there
vere differ views of just how to preceed. We subssquently
discoversd differéng views being taken by county counsels or

- district attorneys counseling sheriffs and likewise amongat

. constables and marshals, : : :

We believe that the enforcement of fudgments against a judgment
debtor's going business {s & significant step for both the debtor
-and: the creditor, deserving of very careful consideration of the
legal and moral rights of each. Particularly noteworthy in this
regard is the removal of any two (Z;day-”grnce.pnriud" afforded
the debtor with the repeal of CCP §542, subd, 3, o

- In reyiewing the new CCP $688 and Commission Comments, CCP §%488.320,
488,045, and after discussions with Commission staff members, we -
believe this area may not have been given sufficient consideration,
to the detriment of both creditors and debtors. Clearly, the
Committes members' experiences of many years indicate that almost
every going business seizure under the 2 day "grace period" -
approach under former CCP §542, subd. 3 resulted in some form of !
resolution within the 2 days, which resulted i{n & withdrawal of
the seizure levy. Although the Committee has no hard statistics,

- we. belisve it conservatively fair to suggest the number resolved
exceeded 99% of such seizure levies.: ep

Duery, President WiLLiam B. EvaNs, Jr., First Vice-President Duane H. Lowt, Second Vice-President

an Diego Coumty Sheriff, Momo County © Shentff, Sacramento County
JAMES W. CAMERON, Setgesnt-At-Arms - <, MIGHAEL N CANLIS, Secretacy-Treasutet
Sheniff, Yolo Connty . D Sheniff, San Joaguin Coxnty

R_lcu.\lib_c. DINKELSPIEL, General Counsel : :
: San Franciico o : o -



Mr, John H. DeMoully
February 2, 1977

N B

In atteapt to sstablish s uniform procedures approach to
applying the new laws, we have wnded up with approaches rang-
ing From continuing to apply & 2 day "grace period" to apply-
ing & 10 day "grace period" as if under attachment, to an
immediste seizure-closura with no grace period. Aithuuﬁh
most levying officers seem to favor some "grace period,” sven
they and their counsels have some reservation about doing a0
since CCP §542, subd. 3 was repealed snd the Commission nts
to the new CCP §688 sewm to ell;riz 1imit the manner of levy
to a seizure under CCP $488,320, without definitively providing
for any 'grace znriod." A liniil ndry appears to sxist
a st collsction attorneys and agencies, with an apparent
trend favoring & "grace period." e San Diego County Bheriff's
artment, through their local sssembiyman, requested a legis-
lative counsel's opinion, a copy of which is included.

The Commission's obvious expansion of an attachment seizure

ievy from a 2 day “grace pesriod" to a 10 day "srace period”
implies a continuing and expanded concern for the person whose
business is to be seized. We can only concluds that this same
kind of concern reasonably exists for the business person who
is a judgment debtor, albeit for a substantially lesser period
in view of the fact that the debt has besan reduced.to ju t.
. Naturally, the interests of the creditor should be protected.

05?10“!1; the Commission Staff has recognized the problea out- .
1ined: (#35.160, Memo 77-1, pp. 5 and #39,200, Nemo /7-3 Be; 7,
and the January 20, 1977 tentatively recommended new cck 03.530,
702.270), however our Committee believes ‘the inconsistencies in
;applieation of the present CCP $8688, 488,320 are such that cor-
rective action should be taken now, rather than waiting for

passage of the total enforcement of judgments package.

We have taken the liberty of attaching a suggested revision of
the current CCP $§688 for your consideration. ‘It essentially
sncompasses the substance of the proposed CCP §§703,330 702.2170.
We have also proposed the 2 day keeper ulaa; on gnraongi property
used as a dwelling as contained in prior CCP §342.

Again, we beliave this ¢ e 1is of significance and deserving of |

n uifcncy-considurntton, and thank you for your past end continuing
B

lingness to give consideration to our ‘suggestions.

MARTIN H, LeFEVRE, Sheriff's Captain
- County of Santa ciarl R
Vice-Chairman pf GOlntttnq

- mk - encls. : - &.- JI::“W“ )

" Refer reply to: P,0,Box 28, San Joss, CA 95103
B ‘4o 3430 S
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Dear Hr, Cravens. . ' S T .
QUESTION NO. 1
: subdivision (1) of Section 688 of tho Code of
-Ciail Provedurce provides, in part, au followsn:
| "GHE, v x o . :
(b} ALY propoerty ssbicot Lo exccution .
may be lovied upun or released Lrow lovy im
1ike munnesr. as like propoxty may bo lovied
upon or releaped. from attachment, cexcept
. - that tangible persunal property in the
possession of the Judgment debtor shall
alwayn b Tovied wpon inChe manher pro--
vided by Section 488:320. . . . -
- S A K &% (paphnsis added,)

: o the forcguing provisions wandate that a loevy,
pursuant to execulion, vpon Ltangible porsonal proposly in
he posseassion of {he judgment deldtor be made in. Lthe man- .

Cnor expressly preserihed by Scetion 488.320 of the Code of

: L ¢ivi) Procedure, nolwithatanding tho faot that bLretion

' 481,320 itself vonbtains provisions recogniziingg wp excep-

tion to the wennor of levy proscribed. theredn?
) LY
"



Honorable. William A, Craven - p, 2 e

COPINIOR MO, 1

Yho provisions of subdivision () of Scction 688 -
of tho Code of Civil Procedure in guostion reguire that any
lovy upon tanygible personal propexty in the pussussion of
tho judgment debtor be mada in avcordance with the manner
of lovy presoribed in Bection 408,320 of the Code of Civil.
Procedure, i.c., taking properiy into tho cuntody of tho
levying officer, notwithstonding the fact that Bection
488,320 ituclf containp provisions recognizing an exvep-
tion to tho oforementiovhcd mannoxr of lovy.

hHALYS1S NO, 1
Section 488,320 of the cUdo of Civil Procedurn
providoes, in part, as follows:

“ABB.320. (nl Bxeept au othexwluc DU
vided by this artiocle, to attachi tingibla
poersonal proporiy in the pusscession of Lihe
dofondant, the levying officer shall Lake
nuch property into cvustoedy. :

* & b (pmphasis added.)

‘Insofar ab Bection 680 provides that Lhe manner of
lovy upon persohal pruperty in the possession of -a judgment °
deblory pursuant to an coxccution must be in the manner pro-
vided by Section 488,320, the gquestion ariues whether thin
incorporation of the latter scctionts provinions i intendod
to incorpurato the whole of such latter nection, incluwding
tho clause limiting ils operation, or mcruly tho oexprous.
pruvisinnu chuiriug lovy by custody.

, e are of tho opinion that insofar as Beotion 688
Yimite tho manner of levy upon tangible personal proporty in
tho. puasession of tha jndynont debtox to thet exproeesly pro-~
vided for in Sceclion 488,320, it was not intended that Scolion
688 incorporate any alternative method of levy which would be
authorized undor tho excoption contained in Beotiovn 488.320.

: S Incresching this conclusion, we note that tha
Ca]jfoznja Lawy Commingion, the body that anthored Section
488.320 and revised Scotion GUB ap a part of drnftinq n
new projudgmant attachmont law for California, comwented
“thai tho provisions of Suction b0 were Lo ba interproted

- in such mnnnnm.

R



llonorable William A, Craven - p. 3 - $17

While such commenls are not determinative, they
are nevertheless accorded pubstantial weighit by Ltho courts
ag an afd in construing stalutes in the absence of pursua-
sive evidence of a legislative intent contrary to Lhoso
com?ents {soe Keeler v, Supurior Court, 2 Cal., 3d 619, 639~
- 630} . '

povifically, Lhe comment to Ehdtiou 688, authored
by the Colifornia Law Revicion Conmission, obtates, in part,
as follows: ' '

%... Beolion 6808 formerly provided that .

tha manncr of levy of exccution should bo
~ the gane an thatl provided for levy of attach~

" omight.  However, the method of levy proceduros
for attachment have bheoen revised., See Seo-
tions 488,310-488.430. (ror tho most pard,
these procedures also continupg prior - lawy
howvever, for attachment, some nonscizure
mothods of levy have been utilized Lo avoid
disturbance of a defondant's yolng business
prior to judgment. hfter judyment, seizure
is a wore appropriate mecthod wlicre property
ig in tbhe possossion of the defendent; hence,
subdivision (b) incorporates this method by
reference Lo Sccltion 46B.320. ... (Catifornia
Law Revision Commission, Recommendation he-
lating to Prejuduyment Attachtient {beo. 1973},
p. BT

' herofore, in view of the forcgoing, wo conclude
that subdivision (b} of Section U8 reguirew that the levy
of tangible personal property in the possession ol a jaup-
ment debtor comply wilh the portion of Seclion 488.320 of
the code of Civil Procedure that oxpressly roguires that
Jovy be asccowplished by the levying vfficer taking such
property into his custody. :

B QUESWION NO. 2

L in view of the conclusion reached in Opinion No.
"1, doon a levying officer who levics upon a going businoss
- pursuant to a writ of coxecution have the aulhority to place
a keoper in charges of the inventory of the going busineks to
6 leviod upon as provided in Scetion 488,360 of the Code of
Civil Yrocedure, or is he reyuired to take exclusive cusiody
.of the inventory imacdiately, uvlone the busincus, and
completo his inventory for purpose of a sale?
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~ Mlonorablo Willisw A. Craven - p. 4 - {17

- OPINION NO. 2

A levying officer vho levies upon a going businens
pursvant to a writ of oxecution would he authorized tov place
a keeper on the premises of the judgment debtor's business
for a 10-day period to take custody of the business's inven-
tory amd to receive the proceeds fxom its sale, unless the
Judyment creditor and the judgment debtor agree to make an
oaltornate disposition of tho property. ' '

ANALYE1HS NO. 2

' hu previously concluded (see Opinion No. 1 and
Analysis No. 1), subdivision (b) of bection 688 of the Cade
of Civil Procedurc reyuires that any levy upun tangible
personal property in tho possonpion of a judgment debtor
pursuant. to a writ of oxccution be accomplished by taking
such property into custody as provided for in Section
488.320 of the Code of Civil Procedure.

While Section 488,320 does not define what con-
stitutes custody, there is novertheless cose anthority
indicating that custody by & levying officer may. be accom-
‘plished by the use of a keeper (see Noland v. Noloand, 44
Cal. hpp. 2d 780, 783; Colver v. W.B. Scurborough Co., 73
Cal. App. 441, 450}, . .

In addition, the California Law hevision Conmission
conmant to Bection 488,320 ifndicates that custody may iLake
the form of storage or the use of a kecper (sce California
L Revision Commission, Rocommendation kelating to Prejudgment
Attachwent (bec. 1973}, p. 803), and, ap previoovsly irdicated,
such comnents nre accorded substantial weight by the couris
ap an aid in interpreting statutes (sce Analysis Mo, 1),

Section 488,360 of the Code of Civil Proccdure
ealnblishcs o procodure vhereby lnventory of a yoing bupi-
noss wmay be levied uwpon, inoluding the vwwe of a keeper.

fpecifionlly, subdivision {a) of that secctdon
rogulreg the levying officer o place a keeper-in chuarga of .
auch property for a period not to exceed J0 daye, during
vhich time the procceds Lrom all sales of such. inventory,
vhich must be for cash or ithe cigudvualont of canh, are
roguired Lo bo given Lo the keepor, uwnleus otborwise authoe
riged by the atteching plaintiff. : I{ the defevdant does not
conent to such an arrangement .or, in any event, after the -
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- ond of tho 10-day poriod, the levying officer i roquired to
‘tiako such property into his exolusivo cuptody unloss some
othor disposition is made by the pariios to the agtion
tsubd- . iﬂ, r Beo, 483.350' C.U-l‘.) . o S e

. - hwvordingly, to the oxtent that tho placepent of
a keoper on the premises of a Judgment debtor's”business for
a 10-day period tO'rﬁceivuﬂprocqeﬂsﬁfrqmutha;"qaspgqﬁch of
inventory pursuant to feotion 488.360 i3 & form of lovy by
custody, wo conclude that a lovying officor whu levieg.upon
o going bunincss pursuvent io n writ of cxecution would ba
aulhorized to place a kcoper for a i0-day period. on.ihe.
promises of Lhe judgmont debtor's business. to:take eustody
of the businens's. invemlory aml to roveive the proceeds: from
its sale, unless sowa other disposition of the property is
wade by the judgment oroditer and the judgmont. debitor ;-

“Very truly yours, © o (0

Blon M. Gregory: - 05
Logislative Counsel.

cas el

! Ly

| okl A HaYpala o Cooor
o e Peputy Logislative Counsel
Coanidib _ - B

. ?47i'2(2i Ii'. :;



CCP §688 (PROPOSED AMENDMENT)

§688

(a) All ;nodl, chnttcla. nnnlyl, or othnr prqp-rty, both real
and personal, or any interest therein, of the judsnunt debtor, not
exempt by law, and all property and rights of property levied upon
unﬂnr'lttiéﬁltnt in the lction, are lubjict to'exieu:1qp.

-~ (b) All prnpcrty luhj-ct to execution may b- levied upon or
.ralallad fruu levy 1n 1ike manner as like prophtty may be levied
‘upon or rul-ul-d !ron nttachnunt, except thnt tangiblu personal
prupurty in the ponaolnion of the jud;n:nt dnbtor shall always be
“levied upon’ 1n th. sanner providud by lo-tton-#llfalﬂ subdivision (¢).
nobwithltlndin; thl provilionl of Titlo 6 s (ctlnunnin; with Section
481.010), sexvice on the judgment debtor of a copy of the writ of
sxecution shall be made sither by personal delivery or by imail to P
the judgment debtor iﬁ the address furnished by the judgment creditor.
To levy upon any property or debt owed to the judgment debtor which
i subject to -tneution but for which a method of lavy of attachment
is not provided, the loryin; officer shall serve upon the person in
possession of such property or owing such d-ﬁt. or his agent (1) a
copy of the writ of execution and {2) a notice that such property
or dsbt is levied upon in pursuance of such writ.

.4’ '



,nx\irntian nf llid .-riod the officlr lhll rtnnvu_itl ocoupants

__lnd take the pro unlnll other dis-

, galition is ngrlcd upon by the iggguant craditor and 1_ggnent _debtor,
. __!rl " writ of uxnoutian 1- luviud upon gtr!onnl proggr:y of a farm
';oribulinnnll nthnr than nnn-g (or 4 motor vchielu raquired to be
. registersd undur tho Vehicle Code), the lev 1 offic-r ahnlf upon
V:-thl nluetion and the instructions of the 1gg|pgnt crcditor nnd with

'1 hu eggl-nt of thn judgment debtor, plaen . kscg;r in,ehlrl; of such

-rt into axeluaivn euntnd Y

“"§¢ the aquivalent of cash. For the oacn‘é#"thil subdivision

officer ;- not linblc for lcc!gtinl g!;-lnt in thl forl o! a cash

equivalent. The proceeds £ron all nslnl_lhnll be given to the keeper
. for the purposes uf the levy unless othezwise luthurisad hz_;he judg-
.ment creditor, At the cunclulioa of th; pnrtod durini which the farm

oxr_business continue to operate the levyin ‘offietr nhull take

he pro r~ lcvicd upon into exclunivc

‘sition 1s agreed upon by ths ju

_ ; ) __Except ll othurwilo pruvided by Ill" (1) Al a_prorequtlite
; to thlApltfotllnel of LY duty undlr thil titl-. thc_igg‘gnnt creditor
. shall deposit & sum o! nnney with thn levying o!fieor uufficiunt to

pay the costs of gcrfnr-nneo of th- dut:. gg) As 1Aprnrcquilite to
the taking of posssssion of property by the llvzggl?pfficer, whether
by keéper or otherwise, the judgment creditor shall deposit with the

levying officer s sum of money sufficisnt to pay the expenses of
taking and keeping safely the property for a period of not to exceed

cuntod unlnal uthlr diqg_r

t cnditor lnd {udgmen




“ 7 !ur h on of the property is

raquired, the levving ¢ gg;g.r !hgll. from tims to time, make written -

{8} (8) Until a lnvy, no property shall be affected by‘islunnce

of a writ of exscution or its delivery to the lavying ﬁffighr.

{d) (_) No levy lhlll bind any property for a longer period than

1Ti ‘ons ylar from the date uf ‘the 1|aunnc¢ of the -:ocution, axcept a

levy on the interests or claim of heirs, devisees, or legdtess in or
to lllltl of dtcnas-d persons remaining in the hands of executors or
ldninilttltorl thcrlof prior to distribution and payment. However,

an nlinl -xleutian may be issued on said judsunnt and leviad on any

prop-rty not nxtnpt ‘from execution. ' ‘

(-) (g Rotnithltsnding subdivision (a), no cause of action nor
judgunnt as such, nor license 1ssued by this ltlt. to sngage in any
'buainola, proftlnicn, or activity, shall be subject to 1cvy or sale

 un -xneution.

/



Memorandum 77-15 40471301

EXHIBIT 2

. Exception to Two~Day Keeper Requirement for Vehicle Bequired. to ‘be

. Registered Under. the Vehicle ‘Code Belonging to a Oofng-Business:

“The fourth sentence of subdivision 3 of former Section 5&2, pro~

"viding for a keeper 1levy on personal propert? of a going busfuess, reads

" 4s follows:

Whenever a levy under attachment or execution shall be made on
personal property, other than money, or a vehicle required to be

© reglatered under the Vehicle Code belonging to a'going concern,

. then .the officer making the levy must, if the defendant consents,
'place a keeper in charge of said property levied wpon, at plain-
tiff's expense, for at least two days, and sald keeper's fees must
be prepaid by the levying creditor.

The effect of this provision has been ro except mcney and vehicles

required to be registered under the Vehicle Code' from the. requirement

_ thet,.if the judgment debtor consents, the personal property of a going

business must be levied upon by use of a keeper who permits the business
to continue to operate. The legislative history of thils provision
supports this interpretation. Two bills were introduced into the 1965

‘_regﬁier'eession of the Legislature to prpﬁige for a keeper levy on a
. golng -business In Section 542. (Prior to 1965, keeper provisions were
_located in Section 540.) The first bill, ‘A.B. 158, initlally provided,

in relevant part, as follows:

Whenever .a levy under attachment shall be made on personal prop-
erty, other than money or a vehicie required to be regietered under
the Vehicle Code, belonging to a going concern, OT when instructed
to make a levy under a writ of execurion on such property by
placing a keeper in charge thereof then the officer r

P

- The second bill, ‘A.B. 1122, introduced a month later, provided as

fcllows
, R _
" Whenever a levy under attachment or execution shall be made on
personal property, other than money, belonging to .a going concern

*

-1-
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:Thié second bll1ll was chaptered first {on May 18, 1965}; ATﬁe first bill,

A.B. 158, was then amended (on ™May 20, 1965) to replace the quoted
language with the language that was law until its repeal on December 31,

1976, Probably as a matter of hasty amendment made to avold chaptering
EERCTI :
out’ the provisfons of A.B. 1122 this amendment of Hay 20, 1965 errone-

LR

ously placed a comma between 'money " and or a vehicle where there was

none in the ’ffrst version of A.B. 158 and omits the comma immediately

- befdre "beloriging to ‘a going conéern” which had appeared in both A.B.

158 and A.B. 1122,
Thiarinmerpretation of the 1egislatiﬁe-history of these bills is

:f-supported by othér sources. The report of ;he Cnmmittee on Administra=-
',tion of Justice qf the Gtate Bar 1in 1965scontainsrthe fqllowing remarks:

A latgr enacted law (A B 152, 158 Ch. 558 63&), smonsored by the
Marshals' [sic] Assqciatioq},furthex amended Sectlon 542, subd. (3)
by excluding a ”vehicle required to be reglstered under the Vehicle
Code''. from the "godng buginess-keeper" procedure. . [40 Cal. St. B.
J. 561 (1965). ] * _ .

The Beview of Selected J965 Code Legislation provides the following
backgrnund

1.t o R
Pl ot : 0 L

“Under §540, when personal property, otlier than money, of a
golng concern was attached and the attaching creditor posted no
bond, a pericd of two days would be given defendant before the
property was taken into custody. During this peridd a keeper was
put. in charge of the property, if defendant consented. ..1 Witkin,
PROCEDURE 910.

Not all levying officers interpreted §540 in the same way.
Levying officers in some counties stopped operations of the busi-
. nesg’ COmplately on placing a keeper in charge under §540, even
.though the propert¢y could not e moved to storage until two days

.-:Jff . had passed. They believed $5340 required that the business not be

operated once the keeper was 1n charge. Levylng officers in other
" counties, including Los Angeles, permitted defendant to continue to
operate for at least two days with a keeper in charge, but prohibi-
' ted credit sales and seized all cash proceeds of opEration.

The current amendments transfer the keeper provisions from
§540 to §542, which sets forth the procedure for attaching prop-
- erty. See generslly 1 Witkin, PROCEDURE 904-908; CALIFORNIA REME-~
:DIES FOR UNSECURED CREDITORS chap- 1 (Cal CER 1957).

-



Amended §542(3) specifies that whenmever a levy under attach-
ment or execution 1is made on personal property, belonging to a
going concern, other than money or a vehicle required to be regis-
tered under the Vehicle Codz, the officer making the levy must, 1if
the defendant consents, place a keeper in charge of the property
levied on at plaintiff's expense for at least two days with the
keeper's fees prepaid by the levying creditor. During this period
the defendant may continue to operate in the ordinary course of
business at his own expense provided all sales are for cash and the
full proceeds are given to the keeper for the purposes of the levy
unless the creditor authorizes another procedure. After expiration
of the two-day period, the levying officer shall take the property
into his immediate possessiou unless other disposition 18 made by
the court or the parties to the action.

This provision gives a defendant a chance to work out a set-
tlement or to post a bond in the case of an attachment. It also
glves him an opportunity to avoid the serious damage that would
result from closing down his business, and thus may also sometimes
benefit the attaching creditor. The provision for defendant oper-
ating at his own expense while the keeper 1s 1n charge means that
any expenditures, including employees' wapes, must come from funds
other than those derived form sales of merchandise during the
period. [Review of Selected 1265 Code Legislation 74-75 (Cal.
Cont. Ed. Bar 1965).]

Jackson in California Debt Collection Practice states that sub-
division 3 of Sectlion 542

now permlits the attachment of a vehicle "'required te be registered

under the Vehicle Code" belonging to a going business without

placing a keeper in chairge. . . . It 18 now possible for the
creditor to instruct the levying officer to levy on a vehicle and
cash, as in a cash register, helonging ro a golng business, without
use of a keeper. [E. Jackson, California Debt Collection Practice

§ 9.57 (Cal. Cont. Ed. Bar 1968).)

For additional authority, see 2 B. Witkin, California Procedure
Provisional Remedies § 172, =t 1581 (2d ed. 1970): Marshal's Manual of
Procedure § 363 (J. Gillespie ed. rev. Sept. 17, 1965}; Cal. State
Sheriff's Ass'n, Civil Procedural Manual §§ 7.58, 7.60 (rev. 1972,
1974).

We have discussed this matter with some levving officers. They

report that in practice a wvehicle of a going business which, for ex-
ample, is used to make deliverles, may be levied upon by a keeper, but
the keeper would ride along when the vehicle leaves the business pre-

mises unless the parties agreed otherwise.
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12/774
STAFF_DRAFT

RECOMMENDATION

relating to
"USE OF KEEPER PURSUANT TO WRIT OF “EXECUTION

BACKGROUND

Under both existing and prior law, the proviéionsrfor the manner of
levying on property pursuant to a writ of execution incorporate the
procedures applicable to levies under a writ of attachment, subject to
a fe&,exceptions. Prior to January 1, 1977, Section 688, applicable to
levies pursuant to a writ of execution, pfovided in relevant part as
_fqllcwé:‘ _ ' -‘ 7

Shares and interests in any corporation or comwpany, and debts and

credits, and all other property, both real and personal, or any

. interest in either real or personal property, and all other prop-
erty. not capable of manual delivery, may be levied upon or released

from levy in like manner as like property may be attached or
released from attachment . . . . ' :

This provision incorporates the mandatory two-day keeper provisions of

subdivision 3 of former Section 542 which read as follows:
3. Personal property, capable of manual delivery, in the pos-
sesslon of the defendant, must be attached by taking it into cus-

tody. When the perspnal property is used .as a dwelling, such as a
housetrailer, mobilehome, or boat, the same 1s to be attached by
placing a keeper in charge of the property, at plaintiff's expense,
for at least two (2) days. At the expiration of said period the

. officer shall remove 1ts occupants, and take the property into his
immediate custody, unless other disposition is made by the court or

- the parties ‘to the action. Whenever a levy under attachment or
execution shall be made on personal property, other than money, or
a vehicle required to be registered under the Vehicle Code belong-

" 1ing to a golng concern, then the officer making the levy must, 1f
the defendant consents, place a keeper in charge of said property
levied upon, at plaintiff’'s expense, for at least two days, and
sald keeper's fees must be prepaid by the levying creditor. During
sald period defendant may continue to operate in the ordinary
course of business at his own expense provided all sales are for
cash and the full proceeds are given to the keeper for the purposes
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of the levy unless otherwise authorized by the creditor. After the
expiration of sald two days the sheriff, constable, or marshal
shall take said property into his immediate possession unless other
disposition is made by the court or the parties to the action.

When the Attachment Law became operative om January 1, 1977, Sec~
tion 6B8 was revised to read, in relevant part, as follows:
All property subject to execution may be levied upon or released
from levy in like manner as like property may be levied upon or
released from attachment, except that tangible personal property in
the possession of the judgment debtor shall always be levied upon
in the manner provided by Section £88.,1320.
The incorporation of Section 488.320 of the Attachment Law by Section
688(b) has led to confusion. Section 488.320, which provides 2 general
rule for levying on tangible personal property in the hands of a defend-
ant pursuant to a writ of attachment, reads 1n relevant part as follows:
488.320. (a) Except as otherwise provided by this article, to
attach tangible personal property in the possession of the defend-
ant, the levying officer shall take such property into custody.
The efféct of the incorporation of Section 488.320 is that tanglble
personal property in the posséssion of the judgment debtor is required
to be taken into custody when levied upon pursuant to a writ of exe-
cution. Section 4B8.045 provides for the manner of taking into custody:
488.045. Except as otherwise provided by statute, where a
levying officer is directed to take property into custody, he may
do so elther by removing the property to a place of safekeeping or
by ;nstalling a keeper. o
Nefther Sectlon 488.045 nor Section 488.320 explicitly authorize
the'keepér to perﬁit the operation of a going business or require the
keeper to permit the occupants of personal property used as a dwelling

to vemain in possession for at least two days. Although subdivision (a)



gf Section 488.3601 provides for a keeper levy on inventory of a going
business or on farm products pursuant to a writ of attachment, this
provision 1s not 1ncorporated by subdivision (b) of Section 688.
Tarrowly construed, the law.no longer authorlzes the use-of a
keeper to permit the operation of a going business after judgment or to
permit the occupants of personzl property used as a dwelling to remain
in possession for at least:twp days. Liberally construed, the law may
be interpreted to permit use of a keeper for a two-day period (as under
former law relating to levies on:a going business or personal property
used as a dwelling), for a 10-day period (as provided in the ‘Attachment
Law for a levy .cn inventory of a going business or farm products), or

for some other perlod agreed upon by the parties.
RECOMMFNDATION

Legislation i3 néeded to achieve a resolution of the problems aris-
ing from the relation between the provislons discussed above. The vari-
ation In interpretation of the law pertaining to the use of keepers re-
sults 1n a lack of uniformity in the procedures followed in different
counties, An interpretation that precludes the use of keepers operates
to the detriment of judgment debtors by depriving them of a grace perled

i e

1. Subdivision (a) of Section 488,360 provides as follows:

{a} To attach farm products or inventory of a golng busi-
nesg, if the defendant consents, the levying officer shall
place a keeper {n charge of such property for a period not to
exceed 10 days. During such period, the defendant may con-
tinue to operate his farm or business at his own expense pro-
vided all sales are final and are for cash or the equivalent
of cash. For the purposes of this subdivision, payment by
check shall be deemed the equivalent of a cash payment. The
levying officer shall incur no liability for accepting payment
in the form of a cash equivalent. The proceeds from all sales
shall be given to the keeper for the purposes of the levy
unless otherwise authorized by the plaintiff. If the defend-
ant does not consent or, in any event, after the end of such
10-day period, the levying officer shall take such property
into his exclusive custody unless other disposition is made by
the parties to the action. At the time of levy or promptly
thereafter, the levying officer shall serve the defendant with
a copy of the writ and the notice of attachment.
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within which to settle the debt or work out some arrangement with the
Judgment crediter. The elimination of a grace period 13 alsc detri-
mental to the interests of the judgment creditor who prefers a voluntary
-arrangement to the less efficlent and more costly remedy of levy and
gale. An interpretation that requires levy by use of a keeper for a
lengthy period of time 1s detrimental to both judgment creditors and
judgment debtors because of the ponsiderable expense involved.

The Commission recommends that the essential features of the law in
. existence -before January 1, 1977, pertaining to the use of keepers to
levy on personal property of a going business and personal property used
as a dwelling, be restored, except that the keeper should be authorized,
consistent with Section 488.360(a) in the Attachment Law, to accept
payment in the form of a'check, as well as in cash. In order to resolve
the uncertainty_in this area at the earliest possible time, the proposed

legislation would take effect immediately upon enactment.
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PROPOSED LEGISLATION
The Commiseion's recommendation would be effectusted by ensactment
of the following measure:

At act to amend Section HBY of the Code of Civil Procedure, ro-~
lating to enforcement of judgments, and declsring the urgency thereof,

to take effect immedlately.

The people of the State of Californis do enact as follows:

SECTION [. Section 588 of the Code of Civil Procedure is amended
to read:

§ £88.
K (8) All goods, chatiels, moneyy ar ether property. both real and per-

sousl, or &ny Intereat iherein, of the judgment deblor, not exempt by
law, pnd all preperty and rlghts of property levied @pon under atinch-
mend in the sction, are subject 15 pxacution,

(b} All properly mubieci to execution may be levied upon or releaaed
from levy la lke manner we like property may be Javied vpon or released
from attachment, except that targihle personal properly in the posses-
sisn of the judgment debior shall alweya he levied npon in the menner

provided by Heetion 4uasge, Aubdivision (e}, woioiotanding the provisions of
6.5 (commoencing with Sectinn 4B1.010Y, service on the judgmeni deblor

of a copy af the writ of execution ahall be mode efther by perasongl de-

Hvery ér hy mail to the juodgmeni dettor at the address furniahed by the

fndgment crediter. To fevy apon any properiy or debd owed to the judg-

ment deblor which s subjert tn execution but for whick s method of

tevy of attachment is not provided, the devyibg offfcer shall gerve upon

the pursen in pomseedsion of wmeh progerty or owing sigch debd o1 his

agent (1} & copy of the writ of sregubton end 123 ¢ notice that such

property or debl in levied ofben i nereianee of guck wnt,

{c) Tangible perascnal pruperty in the pomsession uf the judgment

debtor shall be levied upou by taking euch property into custody.

Except as otherwise provided {n this subdivision, where a lavying

officer is directed to take properiy iato custody, the levying officer

may do 8o either by removing the property to a place of safekeeping or

by installing a keeper. Persponal property that is used as a dwelling,
8ych a8 & housetreiler; mobllehome, or veamel, mhall be levied upon by
placing a keepet in cherge of the property, at the judgment creditor’s
expense, for at least two days. At the expiration of such period, the

tevylng vfficer shall temove the occupapts and teke exclusive cuatody of

the personal property used ss a dwelling, unlese other dimposition ie

made by the court or agreed upon by the judgment creditor and the
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judgment debtor. 1f the judgment debtor tonsents, personal property of
a going business (other than money or g_vehiclé reguired Lo be regis-
tered under the Vehicle Code) shall be levied upon by placing a keeper

in cherpge of suck property, at the judgment creditor’'s expense, for st

least two daye. Duriug such period, the judgment debtor may con-

tinue to operste in the ordinavy course of business at the judgment

debtor's expense provided that all sales sre final and are for cash or

the equivalent of cash. For the purpose of this subdivision, payment by

check is the equivslent of caeh payment. The levying officer s not

11sble for uccepting payment in the form of 2 caph equivalent. The

proceeds from all esles shall be given to the keeper for the purposmes of

the ievy unless otherwime authorized by the judpment creditor. At the

conclumion of the period during which the business may continue to

operate, the levying officer shall take the property into exclusive
custody unlesw other disposition is made by the court or agreed upon by
the judgment creditor and the judgment debtor.

;; é.; .':9.1 Until & lovy, o property siall be affected by issusnce of a writ,
of executlon or [1a delivery fo the Tevying afficer,

?— u; LE.I No levy shali bind any preperly Tor s donger period thin one year
from the date of Lhe issgance of the cxecution, except a levy on the in-
terests or claims of heirs, dovigsees, or legatees in or to prsels of deceased
peranng retmwining in the hands of egecutore or sdministrators thercof
prior to distribation and payment. MHoweser, nn aling vxcvilion may be
fssued on spdd Judgment and fevied an oany property not exempt from
exerution,

@ "’; S_fl Notwithatanding subdivisien (a3 o eause of ackion nor judg-
ment 84 such, nor Heense issued by this state to engrge in any bugineas,
profession, or aclivity, ahall he subject to levy or sale on exccution

w' ‘“'; _{,ﬁl When s check, drafl, money order. or sther order for the withdrawsl
of money from A banking corporation of aseacistion, the United States, any
wlate, or any public entity within any state, pavable to the defendant ou de-
tand, comes into Lhe posacssion of o bevving officer under a writ of exeeu-
tien, the provisions of Scction 48R.02¢ are applicable.



Comment., The amendment of subdivision (b) of Section 688 is tech-
nical. The first sentence of new subdivision (¢) continues the applica-~
i bility after judpment of the general rule that tangible:persomal prop-
erty in the possession of the judgment debtor is lewied upon by taking
it into custody which was formerly incorporated by the reéference in sub-
divison (b) of Section 688 to Section 488.320. The second sentence of
- new subdivision (c), which provides for the'levying officer's discretion
in the manner of taking custody, 1s :comparable to Section 488,045
applicable to custody under ‘an attachment levy.. .The third and fourth
sentences of new subdivison (c) pertaining to a levy on personal prop-
erty used as a dwelling continue the second and third sentences of
subdivision 3 of former Section 542 (as in effect on December 31, 1976).
The fifth, sixth, ninth, and tenth sentences of new subdivision (¢} of
Section 688 continue the substance of the fourth, fifth, and sixth
sentences of subdivision 3 of former Section 542 (as in effect on
December 31, 1976). The provision in the fourth sentence of subdivision
3 of former Section 542 requiring prepayment of the keeper's fees by the
judgment creditor has not been continued in new subdivision (c) of
Section 688 because it was surplus in view of the general provisions for
prepayment of fees., See Govt, Code 3% 6100, 24350.5. The seventh and
elghth sentences of new subdivision (c) of Section 688 are comparahle to
a portion of subdivision (a2} of Section 488.360 (attachment levy on farm
products and inventory of going business) and change former Sectlon 542
by permitting payment in the form of a check.

Subdivisions of Sectlon 688 formerly designated {c)-(f) have been

renumbered as subdivisions (d)-{(g).

SEC. 2. This act i3 an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning
of Article IV of the Constitution and shall go into immedlate effect.
The facts constituting such necessity are:

An amendment of Section 688 of the Code of Civil Procedure which
became operative on January 1, 1977, has created uncertainty as to
whether personal property of a going business levied on pursuant to a

writ of execution must, if the judgment debtor ceonsents, be levied upon
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by placihg a keeper in cﬁarge of the property leﬁied upon for a limited
perliod of time. Because this uncertainty is‘likely fo_lead to a lack of
uniformity in the ﬁroéedures followed in thé ?atious counties and wmay
operate to the detriment of judgment debtors By depriving them of a
grace period within which to work bﬁt some affangeﬁeqt,wi;h the judgment
;hréaiior which.will avoid seiiuférsf the property of the business, it 1s
necessary that this act take effeét 1mmediately.



